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Editorial 


Members of the American Judicature Society are requested to send in the 
names of their acquaintances who are interested in any phase of the administration 
of justice. Occasionally a person is found who never heard of the Society, although 
it is just the sort of organization he has hoped for. Membership is not limited to the 


bar. In every state there are laymen who can give valuable assistance to court reform 
and whose aid is needed. 


The striking success of Detroit’s new unified criminal court gives rise forth- 
with to the old controversy as to whether it is the system or the man that is respon- 
sible for a good record. Detroit is lavish in her appreciation of the work of Chief 
Justice Harry Keiden. In the August number of the Journat it was told how he 
had taken for part of his work the trial of hold-up men, and had sentenced the first 
thirty-five brought to trial to prison terms. Since then the list has passed the half- 
hundred mark. Of course it can’t grow so rapidly now as during the first two months 
because the supply of material is diminishing. 

It was also related how the five new members of the new court would have to 
go on the firing line at a city primary and election. The primary ballot was non- 
partisan, being a free-for-all race to get enough votes to be among the ten highest 
in the list, who were certified for the November election ballot: Naturally Judge 
Keiden led the field. But the interesting fact is that he appears to have received an 
almost unanimous vote. It is impossible to ascertain the precise number of ballots 
marked for judicial candidates. The most conspicuous office voted for at the primary 
was that of city council member, of which there are never more than seven. For 
this office 51,000 votes, (in round numbers), were cast. Judge Keiden’s vote was 
48,000. This was an amazing testimonial to the new Chief Justice. If there are 
any considerable number of people in Detroit, inclusive of criminals, who dislike 
Judge Keiden, they must have refrained from voting at this primary. 


The large vote for the Chief Justice is a testimonial to the remarkable record 
made in his courtroom, and in part also a testimonial to the successful direction on 
his part of the work of all the judges. Naturally enough there are observers who 
will say that the success of the court is attributable to the good work of the judges 
appointed to it, and not to any intrinsic merit of the court itself, as a piece of 
civic machinery. In other words, they hold that the same judges would have 
accomplished practically the same results under the former arrangement whereby 
there were two separate courts, one for misdemeanor cases, and one for felony cases. 

This theory will not stand long when the facts are analyzed. Judge Keiden could 
not have been induced, probably, to accept a position on the old criminal court, if 
a new place had been created and the appointment had been tendered him. He would 
not have cared to stultify himself by undertaking the trial of cases which had been 
botched long before they ever reached his courtroom. He would not have cared to 
be a minority member of a bench which must always lack ambition and vision 
because it could not by any effort acquit itself well of its obligations. It could not 
condition its work for success. It lacked power and so could not live up to the 
responsibilities which in theory devolved upon it. 
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Of course the new and properly constituted civic machines owe much to the 
capable and ambitious men who are called in to operate them. This has been ob- 
served in hundreds of municipalities that have revised their organic form in the 
past decade. There is no reason for begrudging these men the great credit given 
them, but, on the other hand, we cannot escape the obvious fact that these same 
men could not have been secured if workable machinery had not first been created. 
It is from no lack of civic responsibility that our most ambitious young men elect 
for business instead of public service; it is because public service has been usually a 
field in which efficiency has been cornered and clubbed to death. 


But we may, for the sake of argument, admit that Judge Keiden might hav 
accepted a place on the old Recorder’s Court. If he had he would have preserved his 
reputation for being a sincere official and a sound lawyer. But he probably could 
not have added at all to the reputation which accompanied him to the bench. It is 
certain that he could not have redeemed this court, and that he could not have had 
the slightest influence upon the Police Court, which was equally important, at least. 
in relation to Detroit’s crime situation. 


The other new member of the bench, Judge Marsh, would have been an excel- 
lent addition to the Police Court, if the reform had been attempted merely by adding 
a good man to each of the old courts. And if he had been appointed to this court, 
and had accepted the appointment, which is hardly conceivable, the personnel of the 
Police Court would have been very high. But would this have produced a genuine 
reform in the administration of criminal justice in Detroit? Not at all. It could 
nave made but little difference. The reasons are simple. The long time intervening 
between arraignment on felony charges, and actual trial, would have persisted, and 
defending counsel would have had the same opportunity as before to fix witnesses and 

- manufacture evidence. The second greatest evil of the old system, which permitted of 
appeals by all seasoned crooks after conviction in the inferior court, giving them 
a second chance after long delay and opportunity to shape a defense to meet the 
state’s case, would have persisted. Judge Marsh, and his able colleagues, merely as 
judges of the Police Court could net have prevented this. 

These two great evils would have continued, thwarting the best efforts of the 
best of judges. Of course some improvement was possible. In most cities similar 
court machinery is yielding better results than it did in Detroit. But that the 
results are generally below par is.evidenced by crime statistics in practically all cities 
and states, 

And the shyster lawyers, the direct operators of the bogus alibis and the:buyers of 
testimony and bulldozers of witnesses would have continued their accustomed opera- 
tions under the old system even with the best of personnel on the bench. They could 
have been partially subdued, it is true; made more cautious and more polite, but 
they would never have been put out of business as the new court has put them out. 
They are the natural outcome of a system which invites the kind of crookedness that 
they traffic in. They are more or less in evidence in other cities. Detroit is the 
only place where the shyster has been eliminated. He cannot exist where no field of 
work is left to him. The close-coupling of the work in the new unified court leaves 
no place for the shyster’s activities. His elimination has tremendously contributed 
to the success of the new court, however we may distribute the credit between the 
judges and the system. 
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At the risk of making this causerie tedious we will consider the situation if 
Judges Keiden and Marsh should be suddenly incapacitated. Would the court slump 
back to the deplorable condition of six months ago? The question answers itself. 
It would he possible under the new system to secure the candidacy of some excel- 
lent lawyers, men not available formerly. Running the criminal court is no longer 
a nauseating experience. It is an avenue for distinguished public service. 

But take the most extreme situation. Suppose that the places of the best men 
on the new court, including some besides the two new ones whose names have been 
employed in this discussion, were to be filled, and no first rate talent were available. 
That-is the real test. It is our unalterable belief that mediocre judges would still 
make a comparative success of the new court as compared with the old. The thing 
has been proved in hundreds of cities in which the old aimless politicians have been 
reformed along with the offices they held. when power and responsibility were 
coupled. 

The reason is that the simplification of government enables the publie to ob- 
serve what is going on and to exert an influence. Slack performance is revealed and 
is punished. Faithful service is equally clear and is sure to be rewarded. 

A bad system defeats the efforts of the ablest administrators. A good system 
makes good in the hands of average men. And the good system has the added 
advantage of attracting capable workers. 


We have tried too long to get supermen to operate our clumsy political ma- 
chinery. The new idea is to create a civic system which ordinary human beings, 
such as succeed in private business undertakings, can operate with reasonable success. 
The system is built to conform to the peculiarities and short-comings of average 
human nature. Political machinery can be adapted to conditions. It is successful in 
the degree to which it is made workable by average persons. Our old, academic. 
‘ tangled, check-and-balance systems are departing and efficiency is arriving. 

And however strikingly successful Detroit’s new court was in its first two 
months* period, it is fair to presume that it will take several years to reach its 
fulfillment. In the criminal law field progress begets progress. With the city ridded 
of crime profiteers, with a thorough probation system, a laboratory to sort out defec- 
tives and a proper farm colony for their detention, Detroit will be able to compete 
for a record with Ontario, just across the river. And we believe that eventually 
even Ontario will have to adopt some new features of criminal law administration to 
keep pace—but it is dangerous to boast in advance of the facts, and there is cause 
enough for great satisfaction for what has already heen accomplished. 


The 1920 meeting of the Indiana State Bar Association was notable for an 
increase of membership. Three hundred and twenty-seven new members were 
added. The interesting fact, however, is not the substantial growth, but that the 
increase came largely through the acceptance of the entire membership of the 
Indianapolis Bar Association. Since there is neither logic nor consistency in 
being a member of the state or the local association only we may presume that 
in time membership in both will be universal. The local bar association should 
be but a section of the state association. Such a plan would give the state asso- 
ciation the increased membership which it needs and would at the same time afford 
stability and purpose for the local sections 
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Conciliation Is Succeeding 


Problem of Rendering Real Justice, Swift and Cheap, in Small Claims 
Solved by Conciliation Procedure * 


We may well consider whether we are a 
justice loving people, or merely a litigious 
people. We have provided ourselves with 
a most impressive machinery of justice. 
Our judicial system is excellently designed 
if there be any civic or social or economic 
virtue in litigation. It is as though our 
philosophy might be expressed as “litiga- 
tion for litigation’s sake.” 

As to the worth of the product of this 
ponderous machine we exhibit constantly 
increasing skepticism. Especially in the 
realm. of the small civil cause opinion is 
becoming emphatic. The uncertainty of 
results and the disproportionate cost in 
this field constitute for many persons a 
virtual denial of justice. Dr. Roscoe 
Pound has said that the cumbersome or- 
ganization of our courts and the back- 
wardness of our procedure “have created 
a deep-seated desire to keep out of court, 
right or wrong, on the part of every sen- 
sible business man in the community.” 

There is a larger element of our popula- 
tion upon which the burden of slow and 
costly litigation falls even more heavily, 
for the wage earner and salaried man and 
woman cannot transfer their losses to the 
cost of their products. They are ultimate 
sufferers. And since, through collective 
action and better education the wage 
earner is becoming every year more criti- 
cal and more articulate, the conditions of 
his living and his state of mind become 
increasingly consequential from the stand- 
point of a government which rests upon 
the consent of the governed. 

If a way can be found for administer- 
ing justice in small causes that is ideally 
prompt and inexpensive we must adopt it 
or stand convicted as a people who are less 


*A paper read by the Secretary of the 
American Judicature Society at a meeting 
held in Philadelphia, April 6, 1920, under the 
auspices of the Philadelphia Municipal Court. 
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concerned with justice than with litigious- 
ness. 

That there is nothing sacred about the 
rules of procedure is well expressed by 
the Honorable Charles Evans Hughes, 
who has recently said: 

“The judicial quality does not reside in 
form or ceremony, still less in circumlocu- 
tion and an avoidance of the pith of the 
matter. The judicial quality of procedure 
is found in the impartial hearing and the 
reasoned determination upon ascertained 
facts, and it may be speedy, summary, and, 
as our clients would say, businesslike, with- 
out losing its character.” 

Practical relief from oppressive cere- 
mony and formality has been attained in 
several American jurisdictions in recent 
years. Justice in small causes at a price 
which the traffic will bear is‘no longer a 
mere dream. The establishment of the 
Conciliation branch of the Municipal 
Court of Cleveland marked the first great 
advance in this field. 

In Cleveland every civil claim involv- 
ing not more than thirty-five dollars goes 
to the Conciliation branch court. Since 
its organization just seven years ago last 
month over 36,000 cases have been 
docketed and disposed of in this branch. 
Of this large number just two cases have 
been appealed. Every litigant has the 
constitutional right to demand a jury 
trig] in another branch of the Municipal 
Court, but applications for transfer are 
exceedingly few, not enough to be any 
real factor in the situation. The most 
that was charged for costs in these cases 
for several years was forty-five cents, and 
this fully repaid the court for its services. 
But with the depreciation in the value of 
the dollar, it now takes eighty-seven cents 
to pay the bill if a case goes the whole 
length of a hearing and judgment. Of 
course many cases are settled without a 
hearing. In similar courts we usually 
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find that about one-third of the cases are 
settled before return day, one-third are 
not defended, and one-third reach a hear- 
ing. So we have in the case of Cleveland 
one American jurisdiction, and no in- 
considerable one at that, where every 
suitor with a claim not exceeding thirty- 
five dollars can secure justice at the hands 
of a capable and trusted judge in a few 
days and at a trifling cost. Perhaps the 
best of it all is that every suitor, be he 
plaintiff or defendant, is assured that the 
seemingly little case in hand is not going 
to travel from court to court, rolling up 
costs as it travels, so that he has no fear, 
no dread, of judicial procedure in small 
cases. The court is the powerful friend 
of the man who wants to do justice in 
order to get justice. The small suitor 
in Cleveland may well quote this text: 

“It is little for me that some man I never 
knew has been defrauded of his rights in 
court; it is much for me to feel sure that 
if ever I am wrongfully attacked I shall 
find a just and powerful protector in the 
law. Such an assurance conduces much to 
the security and happiness of life, though 
one may never have occasion actually to in- 
voke the aid of this strong champion.” 

The small claimant in Cleveland, when 
he applies for a summons, is directed to 
a special deputy clerk, who is a lawyer, 
and who hears his story. Often the clerk 
has to tell the claimant that on his own 
statement he is not entitled to recover. 
In these non-justiciable complaints ex- 
pense is cut off at the very beginning. 
Nobody is subjected to a defense unless 
there be at least a prima facie case. The 
next step is to make a memorandum of 
the nature of the claim, which memoran- 
dum stands in lieu of pleading, and is 
embodied in the summons. 

The summons is mailed to the defen- 
dant. On return day the parties are 
asked, under rule of court, whether there 
is any prospect of a settlement; if there 
be such, the parties are requested to re- 
tire and negotiate. If they arrive at a 
settlement independently, the judge is 
notified and the appropriate entry is made 
on the docket. If, on the other hand, the 
parties fail to agree, thev are asked to 


wait until all the cases on the call have 
been reached. 

In the cases in which the services of the 
judge are required there is the simplest 
and most direct procedure. It takes but 
a few minutes for an experienced judge 
to get the facts. In the quiet and digni- 
fied court room the litigants are put upon 
their good behavior. It takes but little 
suggestion from the judge to incline both 
of them to do justice, as well as demand 
justice. Usually the parties aquiesce in 
the opinion of the judge as to their re- 
spective rights, and leave the court with- 
out bitterness. If they cannot agree, the 
judge enters the judgment which the law 
of the case warrants. 


Conciliation No New Thing 


This truly remarkable court was not 
the discovery of any single mind or the 
product of any single time or place. It 
had a background in the experience of 
Cleveland officials for a number of years 
previously in conciliating controversies 
of a criminal nature in the office of the 
corporation counsel. In Philadelphia the 
comparison is naturally with the direct 
and sensible procedure of the Domestic 
Relations branch of your Municipal 
Court, in which conciliation and practical 
results are the dominant ideals. 

There was also another basis for the 
Cleveland experiment. For over one 
hundred years conciliation procedure has 
heen employed successfully in Denmark 
and Norway. In those countries no per- 
son can begin a civil action until he has 
tried to compose his dispute before the 
local conciliation board, In every city, 
every parish, and every village of twenty 


. or more families there is a duly elected 


conciliation board, called a Forligs Kom- 
mission, composed of two citizens who are 
not lawyers. A person deeming himself 
entitled to a legal remedy writes a letter 
to the commission, telling them what his 
complaint is. The person complained of 
is invited to attend the next session of the 
board, held weekly in the cities and once 
a month in villages. 

There is no need for compulsory pro- 
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cess. The defendant will not fail to at- 
tend, for the hearing is as much to his 
advantage as to that of his opponent. It 
gives him opportunity to avoid the cost 
and annoyance and—in the opinion of 
Scandinavians—the disgrace of defend- 
ing a lawsuit. And why should not 
every person be entitled to meet his op- 
ponent face to face on neutral ground 
for a quiet interview before being sub- 
jected to litigation? Such a practice 
prevents most of the bluffing and threat- 
ening which our system of procedure 
naturally provokes. 

The defendant must appear before the 
Forligs Kommission in person and with- 
out counsel except in case of illness or 
other sufficient reason, when he may send 
a lay representative in his stead with 
power to bind him.* 

So then before any suit is started the 
parties to every controversy are brought 
together in the presence of two of their 
respected neighbors, who have had long 
experience in guiding disputants to a 
friendly settlement. The parties may 
now agree to submit their controversy and 
abide by the decision of the conciliation 
board, in which case they will be bound 
as in any arbitration. Or they may tell 
their stories and reserve their right to 
litigate in case they are unable to accept 
the settlement which is recommended by 
the commission or offered by the op- 
ponent. They are encouraged to present 
all of their respective cases at the outset, 
in order to get what they ask for at once. 
They know that they can do this safely 
because their disclosures are privileged. 
No record is kept and no person can be 
asked subsequently in a law court what 
was said at the conciliation hearing. 

There are statistics showing that about 
eighty per cent of all these hearings in 
Norway result in amicable adjustments 
which are recorded and have the same 
force as judgments of a court. It is said 
that in Denmark an even larger percent- 
age.of conciliation hearings are final. But 
when no agreement can be reached the 


*The revised Danish code of 1916 does not 
forbid the presence of counsel. 


commission so certifies, and then either 
party can resort to regular judicial pro- 
cedure. 

The city of Minneapolis has a Mu- 
nicipal Court with civil jurisdiction 
extending to $1,000. By special act of 
legislature this court was provided with 
a conciliation judge in 1917. The act 
provides that any cause within the juris- 
diction of the Municipal Court may, at 
the option of the plaintiff, be commenced 
in the Conciliation branch. If not more 
than fifty dollars is involved the judge 
has authority to render judgment even if 
the parties do not reach an agreement. 
jut in larger cases he cannot render a 
judgment except by agreement of the 
parties, or in cases which they have sub- 
mitted to him as arbitrator. 

The number of applicants for justice 
at the Minneapolis Conciliation court at 
the present time is said by the clerk to 
vary from forty to seventy a day. A con- 
siderable number find when they have 
explained their troubles to the clerk, who 
is a competent lawyer, that they have no 
right to action. This expeditious disposi- 
tion of imaginary grievances, as a mere 
by-product of the Conciliation branch 
court, is a worthy contribution to the so- 
cial equilibrium of the city. It saves 
somebody a good deal of worry and ex- 
pense. It relieves the administration of 
justice from approbrium. 

The applicant who has a prima facie 
case makes a brief statement of claim and 
swears to it, or one is made for him by 
the clerk. The defendant may be sum- 
moned orally, by telephone, by mail or by 
personal service, and at the time of serv- 
ice he is informed of the nature of the de- 
mand. 

This court has been signally successful 
within the range of jurisdiction not sub- 
ject to the consent of the parties, that is, 
to fifty dollars. In the past two years 
and five months it has disposed of 12,846 
cases. Of this number 95 cases displeased 
one of the parties to such extent that he 
secured transfer to another branch for 
formal trial. This is called “appeal.” Iu 
the year 1919 there were 5,380 cases with 
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30 appeals, a proportion of one appeal to 
. 179 cases, 

The law provides that a judgment of 
the court of Conciliation may provide for 
its satisfaction by payment into court 
either of the entire amount or of install- 
ments in such amounts and at such times 
as the judge may deem just and reason- 
able in view of all the circumstances. This 
affords the honest debtor needed protec- 
tion from a rapacious creditor. In Cleve- 
land an informal proceeding similar to 
bankruptcy was worked out to enable a 
debtor to satisfy several creditors from 
his savings. Any familiarity with the 
methods employed so effectually in the 
Philadelphia Court of Domestic Relations 
will enable one to understand how easy it 
is for a properly constituted court to 
handle these delicate social relations in 
such manner as to truly conserve human 
interests as well as administer the law 
with meticulous accuracy. These new 
methods are giving rise to the thought 
that perhaps after all folks were not cre. 
ated for the express purpose of fitting a 
rigid and static law. 

Bar Endorses Friendly Procedure 


One of the interesting things about the 
Minneapolis Conciliation court is that it 
was created at the request of the Minne- 
sota State Bar Association. And after a 
reasonable trial of the idea the State Bar 
Association has adopted a resolution ask- 
ing the legislature to enlarge the concilia- 
tion jurisdiction from $50 to $100 in or- 
der to extend the economies of simple 
proeedure to a larger circle of citizenship. 
It is perfectly clear that somebody must 
be a loser when any claim under one 
hundred dollars is litigated formally with 
a jury and two lawyers. Usually all three 
parties, plaintiff, defendant and public 
are losers. 

What is at the bottom of ordinary petty 
litigation? What causes it? Doubtless 
in many cases there is misunderstanding 
of the facts. Neither side is fully in- 
formed. Our contentious system of ad- 
ministering justice is likely to foster mis- 
understandings. A lawsuit is a battle. 


Litigants are obliged to save their best 
facts for the critical moment. 

And in many instances a mistaken no- 
tion of the law is responsible for litiga- 
tion. Conciliation procedure prevents 
loss at the outset on this score because 
summons will not be issued unless in a 
verified statement of claim the plaintiff 
makes out a prima facie case. This sen- 
sible method saves the court time and 
trouble and prevents its process from be- 
ing used for purposes calculated to bring 
all judicial procedure into disrepute. 

There is another frequent cause for su- 
ing, aside from mistakes as to the facts 
and the law. It is anger. Doubtless many 
plaintiffs are actuated by motives of spite 
or wounded pride. And even more de- 
fendants hold out against justice because 
of vengeful feelings. 

Now, what could be so wholesome, when 
there are hard feelings, as to have the 
parties closeted for a short time with a 
disinterested, reasonable person whose 
only interest is justice and the saving of 
trouble and expense? And what better 
time for such an interview than at the 
very outset, before bad feeling has been 
aggravated by expenses and the fear of 
loss ? . 

Our contentious system is admirably 
designed to discover hidden facts and to 
compel a searching of the law and the 
precedents. It serves the end of building 
up from small aggregates the mighty wall 
of the common law which protects all our 
civil rights and liberties. I do not coun- 
sel a departure from the fundamental 
theory of justice which we believe appro- 
priate for self-governing people. But I do 
assest that the universal employment of 
the ponderous machinery of contentious 
procedure, ab initio, for the adjustment 
of all the little neighborhood disputes and 
misunderstandings is the perversion of the 
principles of a great jurisprudence; it is 
litigation gone mad; it is the worst foe 
which confronts justice. 

Conciliation as we have it thus far in 
American courts is no enemy of our his- 
toric principles of administering justice. 
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It is merely a sensible method of foster- 
ing settlements, with the addition of 
counsel from a trained jurist. If the at- 
tempt fails—that is if either party is 
dissatisfied—there is then no prejudice to 
resort to our accustomed contentious pro- 
cedure. Conciliation as we know it is 
no foe to an established. system. It is a 
friend which relieves the ponderous ma- 
chinery of adjudication of a numerous 
class of little cases which this machinery 
is not well designed to handle, and never 
can be made to handle economically anc’ 
sensitively. 

It is fortunate that conciliation has be- 
gun in our land as a part of court pro- 
cedure. There are two reasons; first be- 
cause conciliation when guided by trained 
judges to settlements is genuine adjudica- 
tion. In Denmark and Norway concilia- 
tion was adopted as a positive foe to 
judicial procedure, after the united king- 
dom, over a century ago, had tried in vain 
to induce judges and lawyers to reform 
judicial procedure in the interest of jus- 
tice. Out of that unfortunate struggle 
came the rule that no lawyer could be a 
conciliator. And the other reason for 
congratulation is that the perfectly amaz- 
ing success of conciliation would have 
inevitably created a demand in this coun- 
try, sooner or later, for conciliation pro- 
cedure. And if the courts had not them- 
selves acted, conciliation would neverthe- 
less have come, in time, even against their 
opposition, in which case it would not 
have been so safe and competent and the 
courts would have lost the wholesome ex- 
perience of solving a great problem and 
adapting their procedure to modern neces- 
sittes. 

Travelers have told us of an Affican 
tribe which settles controversies by re- 
quiring both parties to eat of a certain 
poisonous root. Judgment is awarded to 
the one who can endure the nauseous sick- 
ness longer. We have no right to be 
skeptical of this story. Not very many 
generations back our own ancestors knew 
no better way to adjudicate than by wager 
of battle and ordeals of one kind or an- 
other. We have no reason to be skeptical 


because until very recently, throughout 
this progressive nation, we started the, 
little litigant in the little court, allowed 
him to move up for a second trial in a 
court combining dignity with expense, and 
from that to a court of review to make 
sure that the etiquette of procedure has 
been punctiliously followed, and perhaps 
after that, if he lived long enough to sur- 
vive the occasional reversals and remand- 
ings, interspersed with interlocutory 
appeals, the august supreme court of his 
state might finally assure him that there 
was nothing more that he could do to his 
opponent and nothing more for him to 
fear. 

Do not sneer at the poor savage. His 
poison root procedure is very much better 
than the vendetta. It is not so far below 
or so very different from our own system, 
for under both the strong stomach is the 
victor. I have heard lawyers say in entire 
good faith that our system of endless liti- 
gation, with trials, appeals, retrials and 
successive appeals, was a useful foil for 
the weakness of human nature; that it 
kept people from resorting to something 
worse; by absorbing their energies it pre- 
vented violent conduct. Surely as much 
can be said for poison root procedure, 
which has the added benefit of economy. 

sut I submit that self-respecting courts 
exist to compose differences, to adjust 
rights, to settle controversies, not to lend 
themselves to the weakness of human na- 
ture when reduced to its meanest ele- 
ments. Let us ponder again Mr. Justice 
Hughes’ words: 


Businesslike Justice 


“The judicial quality does not reside 
in form or ceremony, still less in circum- 
locution and an avoidance of the pith of 
the matter. The judicial quality of pro- 
cedure is found in the impartial hearing 
and the reasoned determination wpon 
ascertained facts, and it may be speedy, 
summary, and, as our clients would say, 
businesslike, without losing its character.” 

If there be another authority who could 
be quoted on the same page with Judge 
Hughes, that authority is Elihu Root. As 
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president of the New York State Bar 
Association, Mr. Root said: 


“I remember hearing Mr. David Dudley 
Field, during the argument of a cause many 
years ago, ask Mr. Charles O’Conor a ques- 
tion as to his position concerning the effect 
of the pleadings in the case. Mr. O’Conor 
turned, and with that intensity which char- 
acterized him (especially when dealing with 
someone he did not Nike), he answered: “I 
understand that under your code, Mr. Field, 
the plaintiff comes into court and tells his 
story like an old woman and the defendant 
comes in and tells his like another old 
woman.” And that was all the satisfaction 
Mr. Field got. The reply was intended as 
a condemnation of the rather simple code 
of that day, but I am not sure that it was a 
condemnation. The old woman method 
doubtless has its disadvantages, but I am 
not so sure that they are not to be preferred 
to the subtleties of the special pleader and 
the code lawyer. If we could substitute for 
Mr. O’Conor’s old woman a man of common 
sense with a reasonable knowledge of sub- 
stantive law and a trained sense of ma- 
teriality and relevancy we should have 
come very near the chief end and object 
of all legal procedure. I think it is safe to 
say that if we must choose between too 
much procedure and too little we better 
have too little. . .. 

“I insist that notwithstanding the many 
just decisions rendered by our courts, when 
we consider the prevalent delay, the un- 
necessary expenditure of time and effort 
and money, the hindrance of just rights 
through long-continued defensive litigation 
without substantial merit, the litigants who 
abandon their pursuit of justice through 
weariness or lack of means, the citizens 
who abandon their rights rather than incur 
the annoying and injurious incidents of 
litigation in the effort to enforce them, the 
emboldening of the unscrupulous in whose 
hands delay and difficulty and expense of 
litigation are weapons with which to force 
compromise without just grounds—when we 
consider all these incidents of our present 
condition we are bound to say that the gen- 
eral interests of the administration of the 
law require a thorough and radical change. 

“The situation cannot be met by merely 
increasing the judicial force. We have often 
tried that expedient, but always ineffec- 
tually. The only real remedy is to be found 
in reforming the system.” 


My recommendation is that the Mu- 
nicipal court of Philadelphia institute a 
branch court of Conciliation as speedily 
as possible and require all civil cases in- 
volving not more than $100 to be started 
in this branch. If legislation is required 
it should be merely permissive and should 
set no hard and fast rules or limitations. 
Legislators cannot foresee the future so 
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clearly as to meet new conditions as ac- 
tual administrators of a law can meet 
them. The new court should start with 
all causes up to $100. Since the Concilia- 
tion court of Cleveland was established 
money has sunk to but half its former 
purchasing power. Claims involving 
$100 today are no larger than claims of a 
few years ago involving $50. And the 
law should not forbid experiment with 
conciliation in larger causes. 

I realize that in the larger causes we 
reach the point where the lawyer’s ac- 
customed prerogative exists. But I can- 
not apprehend any serious embarrassment 
in working out a proper balance between 
this reform procedure and the necessity 
for the lawyer to earn a living. No law- 
yer ever earned a decent living trying one 
hundred dollar lawsuits. The cleverest 
of us would starve if we had to depend on 
earnings exclusively from court practice 
in small causes. It can’t be done. As a 
matter of fact the lawyer has shared with 
the litigants and the public a part of the 
economic burden of a system which has 
benefited nobody and which has not much 
longer time to endure. 

But this is a side issue. 1 would not 
predicate the lawyer’s attitude on any 
sordid ground. When we learn that med 
ical societies are opposed to sanitation, 
to vaccination, to medical laboratories and 
all the othér triumphs of their rapidly 
advancing profession, then we may be 
ready to believe that bar associations will 
incline to look upon the defects of archaic 
procedure as their special vested interest. 
We are told that a hundred years ago 
the shore folk of Newfoundland looked 
upon shipwrecks as evidence of a benign 
providence, and objected strongly to the 
building of lighthouses. I think the 
story is exaggerated. But in any event 
no modern profession stands in the least 
danger of trying to advance the interests 
of its members at the cost of the public. 

The lawyer has suffered along with his 
client in the bad days of judicial pro- 
cedure. I venture to say that in no other 
civilized land have lawyers had to work 
longer hours, or more strenuously or 


‘ 


76 JOURNAL OF THE 


carry greater responsibilities in order to 
insure a low average income than in these 
United States. A better administration 
of justice will undoubtedly contribute to 
the lawyer’s economic status. He too will 
share in the saving. 


I would like to close upon this optimis- 
tic note. While abhorring the constitu- 
tional optimist, I do see some promise in 
our present day. I am not convinced that 
our judicial system is doomed to become 
so utterly unendurable that the people 
will rise in their wrath and sweep it all 
away. It is my personal belief that we 
have passed the worst stage and that we 
shall muddle through. .The denial of 
justice is a horribly corrosive thing in 
any society. But our people are trained 
to patience; they have no precedent for 
wilfully destructive methods. They do 
not expect too much from government. 
They have a sense of humor of the kind 
displayed by the great Voltaire, when he 
said: 

“T have never been wholly ruined but 
twice in my life; once when I lost a law- 
suit, and once when I won.” 


A new movement has come to make us 
hopeful. In a number of our larger cities 
modern courts have been instituted, con- 
cerned with the giving of substantial jus- 
tice as speedily and economically as 
possible. The older courts had shown a 
helplessness in the face of growing burdens 
imposed by changed conditions of living 
and transacting business. The great cul- 
minating test came when they proved 
unable to solve the problem of adjudicat- 
ing successfully in the great and growing 
modern field of personal injury cases. So 
an awakened public opinion tore this 
great schedule from the hands of the 
courts and turned it over to administra- 
tive bodies which are required to perform 
essential judicial work under rules just as 
mechanical as those found in the ancient 
code of Manu, in which the value of a 
finger, a hand, an eye, a leg, are all set 
down in the minutest detail. 

Our judicial institutions are in very 
great danger as long as they are being 
despoiled of jurisdiction rightfully theirs 


because they cannot handle it econom- 
ically and successfully. Their salvation 
is undoubtedly pointed through the suc- 
cess of the modern organized courts of 
our large cities, with their specialist 
judges, their simple procedure, their ad- 
ministrative power and consequent atten- 
tion to details. These new courts repre- 
sent the only really new and promising 
advance in the administration of justice 
in this country in seventy years. They 
are the laboratories in which the new 
procedure is being evolved. On them de- 
pend the future of our jurisprudence. 


Favors Oral Opinions 

The principal fault does not lie in 
codes and statutes, nor with lawyers, how- 
ever guilty they may be of procrastination. 
It may lie, to some extent, with legisla- 
tures, which require the appellate courts 
to prepare written opinions. A learned 
judge of a State Supreme Court, when 
complaint was made concerning this mat- 
ter of long opinions, said that lawyers 
wanted a discussion of authorities and 
reasons in the decisions of their cases, and 
the appellate courts yielded to that de- 
mand. This may be true, but with the 
highest court of ultimate decision in many 
states being three or four years behind in 
its docket, a situation exists which calls 
loudly for change. It is a miscarriage of 
justice for a litigant to be compelled to 
wait so long a time for his suit to be de- 
termined. 

If we were to suggest a remedy we 
should say that the first step taken should 
be to shorten the opinions, or to allow 
courts to give them orally. The opinions 
of the English judges are models of con- 
ciseness and are of greater assistance to 
lawyers than many of the elaborate dis- 
cussions found in our American reports.— 
American Law Review. 
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Grand Jury Reform 


In writing a new constitution for Illi- 
nois there is nothing which more deserves 
consideration than the crime situation in 
Cook County. 

One of the causes contributing in many 
cases to the failure of the Criminal Court 
to convict is the grand jury. 

The grand jury must be resorted to in 
every felony prosecution. In 999 out of 
every 1,000 cases the grand jury cannot 
possibly do anything to further the rights 
and interests of the State. If its action 
is anything more than a nullity, a mere 
waste of time and effort, it is certain to 
be prejudicial to the prosecution. 

In other words, except in very unusual 
cases, the grand jury is capable of being 
used for the benefit of the accused, but 
uever for the benefit of the People, for 
the strengthening of the State’s case. 

The guilty accused already has too 
rouch advantage under our criminal pro- 
cedure—the scales are loaded in his favor 
—and every useless burden imposed upon 
the prosecution is an injustice to the law 
abiding citizen. 


What Is a Grand Jury? 


Many people think that the grand jury 
is the trial jury preserved by the consti- 
tution of the United States and the con- 
stitution of every State as the great bul- 
wark of civil liberty. This is entirely 
wrong. “Grand” means nothing more 
than “large.” The grand jury is the 
large jury, the jury having a larger num- 
ter than the petit, or trial jury, which is 
the real bulwark of civil liberty, and 
which has twelve members and convicts 
only by a unanimous agreement. In some 
states the so-called grand jury is not as 
large as the petit, or small jury. In Illi- 
nois it is a jury of twenty-three, and seven- 
teen must concur in order to put a person 
on trial for a felony. 


Originally the grand jury was a select 


*From a pamphlet prepared by the Ameri- 
ean Judicature Society for the Illinois Con- 
stitution Convention, 1920. 


mass meeting of the people of a locality, 
got together to try any persons who were 
under suspicion. It heard no testimony 
whatever. The theory evidently was that 
as most of the community had been got 
together, the grand jury would comprise 
those who personally knew of all the crimes 
that had been committed, and if they knew 
about the crimes, then why bother with 
witnesses? The accused persons were not 
present and were not represented. They 
were indicted, as Mr. Justice Matthews, 
speaking for the Supreme Court of the 
United States in Murtado v. Califor- 
nia, 110 U. S. 530, said, “upon common 
fame and general suspicion.” Indictment 
was equivalent to punishment, for it sub- 
jected them to the barbarous ordeal by 
water. “If the ordeal fails the accused 
person loses his foot and his hand. If it 
succeeds he is nevertheless to be banished ; 
accusation (indictment), therefore, was 
equivalent to banishment at least.”* 

Mr. Justice Matthews, in the case just 
cited, observes: “It is better not to go 
too far back into antiquity for the best 
securities for our ‘ancient liberties.’ ” 

Beginning as a primitive mode of in- 
quisition and trial, the grand jury devel- 
oped in modern times two diverse func- 
tions, inquisitorial and accusatory. These 
we will consider separately. 


Grand Jury.as an Inquisitorial Body 


There are times when an inquisitorial 
body is needed for criminal law enforce- 
ment. When there are charges of boodle 
being used to influence legislatures or city 
councils, or to corrupt the voters of a 
district or a state; when public officials 
are banded together to violate laws; when 
powerful industrial or political interests 
conspire to defeat justice—then it may 
well be that prosecutors will fear to do 
their duty and need to have the aid of a 
bedy of citizenship, acting temporarily 
in an official capacity, to carry the re- 


1. Mr. Justice Stephen. I History of the 


Criminal Law of England, p. 252 
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sponsibility of accusing powerful and ma- 
lignant interests. The grand jury, under 
such conditions, affords a safe and secret 
agency before which individual witnesses 
may come and safely disclose what they 
know. The piecing together of the testi- 
mony of a number of witnesses may suffice 
to make a prima facie case so that the 
suspected persons may be put on trial by 
the indictment of the grand jury. 

It is plain that the grand jury has a 
worthy function to perform and should 
not be abolished wholly. It can be ex- 
tremely useful to the state when properly 
employed. The trouble is that we arbi- 
trarily require its use in every kind of 
felony case, when it tan be useful in not 
more than one case in a thousand. 


Grand Jury as an Accusing Body 


It will be observed that when employed 
as an inquisitorial body to ferret out crime 
the grand jury does nothing more than 
bring an official accusation against the 
suspected person, requiring him to sub- 
mit to trial in a regular court. That is 
the only affirmative step which can ever 
come from grand jury procedure—the 
making of an accusation. 

It is perfectly clear then that if the 
case is one of the 999 which do not call 
for inquisitorial powers, the grand jury 
has been resorted to in vain. Its work 
is a mere waste of energy, because there 
are simpler and better ways of bringing 
an accusation of felony against a suspected 
person. 

Offenses are divided into two broad 
classes—misdemeanors and felonies. The 
latter comprise the more serious offenses 
which are punishable by imprisonment in 
a penitentiary. Our present constitution 
requires an accusation (called indictment) 
by a grand jury in all felony cases. 

The misdemeanor cases are much more 
numerous and some of them present more 
difficult questions of law and fact than 
the felony cases, and some carry severe 
penalties. The punishment for a mis- 
demeanor may be one year in the work- 
house, the law making a sharp distinction 
between a “penitentiary” and all other 


kinds of jails, prisons and reformatories. 
It may include also a heavy fine. 

But in all misdemeanors there is no 
resort to the grand jury. The practice is 
for the magistrate (in Chicago a judge of 
the Municipal Court) to take the sworn 
complaint of a person who knows the facts 
as a basis for issuing a warrant. This 
may be supplemented by the questioning 
of other witnesses under oath, to make a 
prima facie case. If a person has been 
“caught in the act” and arrested first, 
there is a sworn complaint by the officer 
or some person cognizant of the facts, be- 
fore there can be trial. 

In the case of misdemeanors a trial fol- 
lows before the magistrate or (in the city 
of Chicago), before a judge of the Mu- 
nicipal Court, where the accused has the 
right to a jury of twelve. 

This is a direct and simple method of 
subjecting suspected persons to trial. It 
preserves the right of the accused and 
does not subject the State and the State’s 
witnesses to any unnecessary effort. A 
man’s liberty is not taken except upon 
the authority of a court, which first ques- 
tions witnesses under oath, thus making a 
prima facie case. There is no complaint 
that this results in injustice to the ac- 
cused. The percentage of blunders must 
be exceedingly low. 

But if the offense which has been com- 
mitted is one classified as a felony there 
is no method at present which is both 
simple and safe. If the first step of all 
is indictment by the grand jury, on pre- 
sentment of the prosecutor, the suspected 
person is arrested and subjected to trial. 
This is a simple method. But it is not a 
safe one. It does not sufficiently preserve 
the rights of both State and accused. 

There is always danger that the rights 
of the accused will be trespassed upon, be- 
cause the grand jury hearing is wholly 
ex parte. That is to say, the accused is 
not present, and he is not permitted to be 
represented by counsel. In fact, he is 
likely not to know anything about the 
charges being brought against him in the 
secrecy of the grand jury room. The first 
thing he knows about an indictment is 
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when an officer takes hold of his collar. 

It is a very serious thing to be accused 
cf a felony. In a case of conspiracy, when 
secrecy is necessary to prevent some of 
the rascals from escaping before the whole 
gang is rounded up, the ex parte proceed- 
ing is justified. In ordinary cases it is 
not a proper proceeding because it gives 
a state’s attorney too much power over 
ithe liberty of the citizen. The grand jury 
is in all routine matters entirely depend- 
ent upon the prosecutor. It indicts those 
whom he suggests should be indicted and 
it dismisses presentments against those 
whom he thinks should go free. 

It is not often that any prosecutor de- 
liberately abuses the trust reposed in him. 
It is doubtless very rare that any person 
is indicted who would not be indicted if 
he were permitted to be present in the 
grand jury room and submit his side of 
the case. 

While injustice to the accused is possi- 
ble, it is not the worst defect. A more 
serious defect is that the grand jury, de- 
spite its irresponsible and despotic star 
chamber power, often fails to indict many 
persons who ought to be indicted. The 
people suffer from the inherent weakness 
of this form of bringing accusations. Too 
many guilty persons escape the meshes of 
the grand jury. 

If the prosecutor may be tempted to 
accuse an innocent person, how much 
greater is his danger to “go easy” on a 
guilty one? A nod from the prosecutor 
and the grand jury dismisses the case. 

But it is not charged that there is any 
very frequent abuse of power in this man- 
rer. The greater evil of the grand jury 
will be disclosed later. It is a latent and 
negative evil. It is ineradicable. 


A Modern Procedure 


Nearly a century ago certain states 
found a simpler and safer way of accusing 
a person of felony than through grand 
jury procedure, and for many years the 
grand jury has not been used at all in a 
majority of the states, or has been used 
only for strictly inquisitorial purposes, to 
which it is well suited.? 


The rival procedure is simply this—that 
arrest shall be made by warrant of a court, 
based upon a sworn complaint, in the case 
of felony just as in the case of misde- 
meanor. Then, in felony cases, instead of 
proceeding directly to trial, a preliminary 
examination of witnesses is had before the 
magistrate. 

This modernized and reformed proce- 
dure affords the suspected person a day in 
court, right at the outset, instead of sub- 
jecting him to a star chamber proceeding. 
This method is not only better for the 
suspect, but it is better for the State. 
The prima facie case made out by the 
complaint must be supported by evidence 
adduced in a contentious hearing before 
the State will assume the cost of trial in 
i regular criminal court. The greatest 
advantage to the State lies in the fact 
that the People’s witnesses are questioned 
and put on record while their memories 
are still fresh and before they have been 
reached by the accused. 

If it is a clear case of guilty the pre- 
liminary examination is likely to be waived 
by both State and respondent, the magis- 
trate consenting. If the respondent is 
afraid that his witnesses will leave or be 
tampered with, he can insist upon taking 
their testimony forthwith, and the record 
can be used in the subsequent trial. More 
frequently the State resorts to this prac- 
tice. 

If after the preliminary examination 
the magistrate finds that the offense has 
been committed and that there is prob- 
able cause for believing that the accused 
is guilty thereof, he so records his finding 
and enters an order requiring the accused 
to be committed for appearance at the next 
term of the criminal court, for trial. His 
return to this court embodies the com- 
plaint and warrant. The only other tech- 
nical step in accusation is the filing by 
the prosecutor of a pleading called an 
information, in the criminal court, and its 


2. The Judicial Department, Grand Jury, 
etc. Bulletin No. 10, Constitutional Conven- 
tion, 1920, p. 833. 
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reading before the accused is asked to 
plead guilty or not guilty. 

That is the simple, straightforward, 
modern way by which persons suspected 
ef felonious crime are subjected to trial 
in a majority of the states of the Union. 
It protects the rights of the State and 
of the accused and makes a direct and in- 
expensive route to the trial court. 


Double System in Chicago 


Now here is a curious fact. This 
method of having a preliminary examina- 
tion before a magistrate in cases of felony, 
though not required by law, is so sensible 
and simple that it has come into use in 
this state, and in the City of Chicago it 
has been for a long time the accustomed 
route. In Chicago the Municipal Court 
judge takes a complaint for felony just 
as for misdemeanor. But he has no juris- 
diction to try for felony. He can only 
hold the preliminary examination. After 
holding the examination, if probable cause 
is found, he must bind the respondent 
over, not to the Criminal Court, but to 
the grand jury. 

The work of investigating and prepar- 
ing the case for trial has all been done, 
and by a more competent, fair and re- 
sponsible power than the grand jury, but 
still, owing to our archiac constitution, 
the case must go to the grand jury. 

This is our authority for saying, that 
in 999 cases out of every 1,000, the grand 
jury cannot do anything to promote the 
conviction of the guilty, but can be the 
means, active or passive, for greatly in- 
juring the prosecution. 

There should be a preliminary examina- 
tion in open court before a magistrate 
with the respondent present in every fel- 
ony case, unless the matter of guilt be 
so undeniable as to justify a waiver. In 
Chicago there usually is such a prelimin- 
ary examination. 

And when there is such an examination 
there can be no good in going through 
the idle ceremony of ex parte investiga- 
tion some time later at another part of 
- the citv before another body, the grand 
jury. 


It is not merely that the unnecessary 
use of the grand jury is a waste of money. 
It is ten thousand times worse than that. 
Every step in the proceeding to punish 
for crime furnishes an opportunity for 
the accused person to wriggle out, how- 
ever guilty. Every step is a risk and a 
burden to the State. 

At present the accused has a chance to 
convince the Municipal Court judge in 
Chicago that a mistake has been made, 
that he is not guilty, or that he has com- 
mitted a lesser offense. This is right and 
proper. If the State is proceeding on a 
wrong theory the sooner the mistake is 
exposed the better for all concerned. 

If it appears, however, that there is 
probabie cause for believing that the sus- 
pect is guilty, why should he have an- 
other chance to wriggle out in grand jury 
proceedings? Why should he have the 
benefit of the additional time involved in 
grand jury proceedings ? 


Promptness the Main Factor 


It must be remembered that time is the 
most important element in the punish- 
ment of crime. If procedure is prompt 
the State’s witnesses will remember. There 
will not be opportunity for the accused 
person and his friends and accomplices 
to threaten and frighten the State’s wit- 
nesses, and buy them off. 

But even when the State’s witnesses are 
not seared or bought off, the time involved 
and the effort to make a showing before 
the grand jury is wearisome and preju- 
dicial. The State’s witnesses have lost 
time in testifying at the preliminary ex- 
amination. That is a good use for their 
time. But why then require them after 
some days or weeks to give up another 
day or two to tell their story to the grand 
jury? Subsequently they must appear in 
Criminal Court and go over it all again. 
Every court appearance is tedious, waste- 
ful and irritating to all sensible persons 
who value their time. 

Prosecuting, even in the role of witness, 
is a distinctly unpleasant thing. Often- 
times it involves a good deal of danger, 
hecause crooks take vengeance, directly 
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or indirectly, upon conscientious witnesses. 
We go further and subject the witness to 
almost as much burden as the accused, 
who usually enjoys his liberty on bail, 
if he is a professional crook. Is it any 
wonder that witnesses conveniently for- 
get, or get lost, or help out the defendant ? 
Everybody knows that it is risky to know 
anything about an offense. Ignorance 
seves one from a world of trouble. 

Another reason for omitting grand jury 
procedure in the great mass of routine 
prosecutions is that this routine work 
greatly interferes with the use of the 
grand jury for its proper function, that 
of investigating conspiracies. We employ 
the grand jury so much for useless work 
that it cannot properly do the only work 
which it can do well. It is a thorough 
perversion. 

Michigan offers the example of a state 
which long ago solved the grand jury 
problem satisfactorily. The constitution 
does not require an indictment, i. e. a 
grand jury investigation is not a necessary 
siep in bringing a person to trial on a 
charge of felony.* By statute, however, 
any judge is permitted to summon a grand 
jury at any time in his discretion. It is 
very rare indeed that a grand jury is 
drawn in Michigan.* The Illinois wit- 
nesses for the State are subjected to fifty 
per cent more trouble than similar wit- 
nesses in Michigan. The time between 
arrest and trial, otlier things being equal, 
is much shorter in Michigan than in Ili- 
nois, by reason of eliminating the useless 
grand jury procedure. 


3. Howell’s Anno. Statutes, Sections 15104, 
15110. 


4. In Michigan the grand jury is not sum- 
moned in the average county once in a gen- 
eration, but it is always possible. 


The following letter throws some light on 
the use of the grand jury in a neighbor state: 


STATE OF MICHIGAN 
Attorney General’s Department 


Lansing, March 30, 1920 
Gentlemen: 

Your letter of the 24th inst. received and 
in reply thereto will say that we have no 
recorded figures as to the number of grand 
juries called in this State uuring the past ten 
years. I might say, however, that I doubt if 
more than half a dozen have been called 
in that time. They are very rare occur- 
rences. Very truly yours, 

[Signed] A. B. DOUGHERTY, 

Deputy Attorney General 


Is Any Danger Involved? 


In Illinois at the present time there 
is a statute which permits the state’s 
attorney to place a person on trial for 
misdemeanor by filing in court his “in- 
formation” not verified by any oath.°® 

It is assumed by some persons, and fre- 
quently alleged as a fact by persons in- 
terested in preserving the loopholes for 
criminals, that if the new constitution 
reforms grand jury procedure, the state’s 
attorney will be able to subject any per- 
son at any time to trial on a charge of 
felony on his own mere say so. This, of 
course, would be monstrous. It would be 
a reversion to dangers which have not 
existed for two centuries or more. What 
can be said as to this? 

In the first place, it is not the practice 
of the state’s attorney to put persons sus- 
pected of misdemeanor on trial by an un- 
sworn information. A person cannot be 
tried except he be arrested. He cannot 
le arrested (and held) except by a war- 
rant issued by a magistrate or judge. In 
the City of Chicago the practice is for the 
judge to satisfy himself that there is a 
prima facie case before he issues his war- 
rant to deprive a man of his liberty on 
even the most trivial charge. If the state’s 
attorney wants a person arrested, the judge 
is not compelled to issue the warrant, and 
cannot be compelled. He tells the state’s 
attorney to present his witnesses. They 
are put under oath and questioned. A 
complaint is drawn up and signed by the 
principal witness, or else he signs the in- 
formation and swears to it. The reason 
the statute does not require verification of 
an information by the state’s attorney is 
because it rests upon his official oath. But 
the court still has power to refuse to issue 
a warrant. The responsibility is finally 
in the judge, where it should be. 

Everybody not benefiting from crime 
will admit that the grand jury is one of 
the great burdens now carried by the 
decent people of Cook County who try to 
enforce criminal law. Everybody who in- 
vestigates the reformed procedure used 


5. Hurd, Chap. 37, Sec. 207. 
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for generations in our most progressive 
states will admit that it is possible to 
save all this trouble. 

The alternative to the grand jury is not 
autocratic power on the part of the state’s 
attorney to put anybody on trial at any 
time on his mere say so. It is hard to 
see any such danger, in view of the discre- 
tionary power of every court over its war- 
rents. But to meet this objection, which 
is doubtless as genuine in the mouths of 
some people as it is false in the mouths of 
others, let the constitution explicitly pro- 
vide that no person shall be subjected to 
trial for a felony except after a competent 
court shall have conducted an examination 
openly, the accused being present with his 
counsel and witnesses, and shall have 
found that the alleged offense has been 
committed and that there is probable cause 
for believing that the accused is guilty 
thereof. By such provision the only ob- 
jection is overcome and the employment 
of a modern procedure is insured. 

The constitution, while not making 
grand jury procedure essential in cases of 
felony, should permit of its use when, 
in the opinion of the court having crim- 
inal jurisdiction in the county, its need 
is indicated. At this stage, with no pres- 
ent determination of the nature of court 
organization in Chicago and Cook County 
under the new constitution, the question 
of how the judicial power is to be exer- 
cised is not readily solved. It is not de- 
sirable that every one of forty, or sixty, 
judges should have the power to summon 
a grand jury at will. The power should 
be responsibly exercised. If there be a 
consolidated court for Cook County the 
executive head of that court can exer- 
cise the power. If there be a consolida- 
tion of the criminal jurisdiction, either in 
a séparate court or as a department of 
a unified court, the head of that criminal 
court, or criminal court department, 
should have the power to summon a grand 
jury. If there be created a unified and 
departmentalized court for Cook County, 
with a Council of judges to make and ad- 
minister its rules, such Council should 
have this power. Or it would be possible 


te provide for the routine summoning ot 
a grand jury in Cook County once or twice 
every year, so that the needed inquisitorial 
body would be ready for use when needed. 


Outside of Cook County the grand jury 
is probably making but little trouble at 
this time.* The reason is that throughout 
the state generally crime is not an organ- 
ized and profitable business as it is in 
Cook County. In the other counties the 
grand jury is simply surplusage, of little 
affirmative value, and of no particular 
harm. In counties other than Cook it 
would be entirely safe to permit any Cir- 
cuit judge to summon a grand jury at his 
discretion. The experience would un- 
doubtedly be that of Michigan and many 
other states, where the inquisitorial pow- 
ers of the grand jury are rarely invoked." 


6. The State’s Attorneys’ Association has 
asked the Constitutional Convention to re- 
lieve criminal procedure of the incubus of 
the grand jury in routine cases. This is a 
good faith endeavor to better criminal pro- 
cedure. It must not be construed as an at- 
tempt to increase the power of the prosecutor. 
Most of the members of this association are 
high minded men who know the defects of 
criminal procedure and have a proper desire 
to see it bettered. 


7. The Constitutional Convention of 1870 
came near to reforming grand jury proce- 
dure. The opposition resulted in a compro- 
mise provision that the grand jury might be 
“abolished in all cases.” This saddled it on 
the state for another half century because 
Cook County could not forego the benefits of 
the grand jury as an inquisitoria) body, even 
though it suffered terribly from its defects as 
an accusatory medium. 


Justice at Cost 


A Small Claims branch court was 
opened about October 1 as part of the 
Municipal Court of Philadelphia. This 
city has been one of the worst in respect 
to prohibitive cost of justice in small 
causes. To bring a cause to the stage of 
issuing execution has cost in court fees 
about fifteen dollars, regardless of the 
amount claimed. Of course somebody gets 
badly stung on every small cause and 
there must have been a great deal of actual 
denial of justice. The new branch court 
is intended to wipe out this outrageous 
situation. Legal Aid has recently become 
in Philadelphia a municipal function, so 
the city is really on the way to earn the 
right to its ancient sobriquet. 
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To Speed Bar Organization 
Committee of American Bar Association Conference of Delegates 


Reports on Existing Need and Proffers 
Practical Advice 


The Committee on State Bar Organi- 
zation of the Conference of Delegates, 
headed by Judge Clarence N. Goodwin, 
submitted a notable report at the meet- 
ing held at St. Louis, August 24, 1920. 


Since we are printing the report in full © 


there is little excuse for comment, but it 
may be said that the members of com- 
mittees created on this subject during the 
past year, in response to the suggestion of 
Judge Goodwin’s committee, will espe- 
cially benefit by this thoughtful considera- 
tion of the subject. 

Everywhere there is restiveness in state 
bar associations. They are so obviously 
capable of vastly greater accomplishments 
that ambitious members will not rest until 
they have an answer to the question— 
“Why do so many capable and worthy 
members of the profession ignore our 
association?” When a state bar associa- 
tion numbers practically all the worthy 
and public spirited members of the pro- 
fession it will be a stigma on a lawyer not 
to belong. Membership will become a hall 
mark, a guaranty of decency. 

The proposals of the committee appear 
to have come at precisely the right time. 
In a number of states interest has been 
aroused. In fact, wherever the topic of 
bar integration has been presented there 


has been an encouraging reaction. This 
does not mean necessarily an_ early 


fruition. Members.of the bar associations 
must not only be convinced of the value of 
thorough organization as a mere abstract 
theory—they must be nerved to fight for 
the principle. 

The committee report mentions the fol- 
lowing as states where favorable action 
has been taken: Nebraska, Michigan, 
Iowa, Kansas, Maryland. To this list 
should be added Florida and Minnesota. 
Tn the last named state the subject was 
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presented at the August meeting by the 
Hon. Morris B. Mitchell of Minneapolis 
and by Gen. Nathan William MacChes- 
ney of Chicago. A committee was formed 
to produce a draft act and submit it to 
the Board of Governors early enough to 
permit of introduction in the 1921 legis- 
lature. 

The committee was continued for an- 
other year. Its first report reads as fol- 
lows: 


To the Conference of Delegates, Ameri- 
can Bar Association. 

Gentlemen: Your Committee on State 
Bar Organization, appointed under a reso- 
lution adopted at the last meeting of the 
conference, respectfully submits the fol- 
lowing report: 

The committee is anxious to put this 
report in the fewest possible words be- 
cause it believes that the matter in hand 
is of the greatest possible moment to the 
bar and it fears that an extended report, 
in view of the multiplicity of matters 
coming before the meeting of the asso- 
ciation, would defeat its purpose, which 
is to bring the salient facts sharply to 
the attention of the delegates. 

The suggestion for the incorporation 
of the various state bar associations seems 
to have been induced by a general belief 
that the following conditions exist: 

(1) That the legal profession does not, 
at this.time, enjoy that place in the confi- 
dence and esteem of the public to which 
it is plainly entitled. 

(2) That no great improvement in 
this situation can be had without bringing 
the entire bar into an organization in 
which all lawyers shall have a part and 
to which all shall be responsible for their 
professional conduct. 

(3) That, subject to the final author- 
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ity of the State Supreme Court, the bar 
itself should have broad powers of dis- 
cipline and control over the matter of 
admitting applicants to the bar. 

A painstaking investigation leads the 
committee to a conviction that the facts 
justify the belief that no reasonably satis- 
factory status can be acquired by the legal 
profession except through the creation of 
state bar organizations which shall be 
inclusive of the entire bar and _ possess 
broad powers of admission and self-gov- 
ernment. 

Your committee is not unaware of the 
excellent work accomplished by the volun- 
tary state bar organizations now existing, 
and it attributes such measure of con- 
lidence and esteem as ‘the bar now enjoys 
‘n the public mind, to a considerable ex- 
tent, to the efforts of these and local bar 
organizations. It cannot, however, blind 
itself to the fact that the bar does not 
occupy the position to which the highly 
ethical conduct and undoubted learning 
of the great majority of its members en- 
title it. The many suffer from the mis- 
conduct of the few, and obviously the 
profession, as a whole, cannot attain its 
proper place in the public estimation until 
admission to and continuance at the bar 
are in themselves a guarantee of honesty 
and capacity. Clearly, a conditior should 
be attained where any man can go to any 
lawyer and obtain reasonably sound and 
altogether honest advice on any ordinary 
legal question, and for a fee strictly lim- 
ited by the degree of the importance of 
the question involved and the value of 
the services rendered, 


Why Associations Are Weak 


The limitation on the value of our 
voluntary bar organizations arises from 
the fact that they embrace but a small 
fraction of the bar’s membership, have 
no official status and no powers of dis- 
vipline over the members of the bar as 
such, and are limited in their internal dis- 
vipline by the fact that the great mass 
of the bar lies entirely outside their juris- 
diction. The proposal suggested and dis- 
cussed at the last meeting of this con- 


ference was embodied in a model act 
which provided for the incorporation of 
the existing state bar associations. 

Four primary objections have been 
made to such a course: 

(1) The Constitution of many states 
prohibit incorporation by a special act. 

(2) A strong sentiment within and 
without the bar against such special in- 
corporation, 

(3) A doubt as to whether any lawyer 
could be compelled to be a member of a 
corporation so constituted. 

(4) <A belief that the old state bar 
associations, on account of their limited 
membership and long standing, are ca- 
pable of performing functions which 
might not be so well performed by organ- 
izations of the character proposed. 

We are not prepared to say that these 
objections are without merit. The com- 
mittee has made a careful and complete 
survey and finds that in many states such 
an incorporation of the existing bar or- 
ganizations is prohibited by the Consti- 
tution. We also feel that there is a 
strong sentiment against special incor- 
poration, even in the states where it is 
not prohibited, and that there may well 
be grave doubt about the power of a legis- 
lature to force a lawyer to become a mem- 
ber of such a corporation against his will. 

It was after the completion of the sur- 
vey of the various state Constitutions and 
a consideration of the other points just 
mentioned, that the chairman of your 
committee had a conference with Mr. 
James Byrne of New York, also a mem- 
ber of the committee, and Mr. Charles A. 
Boston, likewise a distinguished member 
of the New York bar and one of the dele- 
gates of the American Bar Association to 
this conference. That discussion led, 
eventually, to what the committee con- 
ceives to be a correct analysis of the legal 
situation and the discovery of a practical 
means by which the desired object may 
legally be attained. 

It is very clear, in the first place, that 
every member of a Supreme Court bar is, 
by virtue of that fact, an officer of the 
court, and has a definite legal status as a 
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part of the machinery of the state govern- 
ment. ‘The members of the bar are the 
advising and moving officers of the court, 
just as the members of the bench are its 
deciding and decreeing officers. The court 
will not, and in many instances may not, 
proceed in any matter touching thie life 
or the liberty of a citizen without the ad- 
vice of counsel. The defense of a criminal 
is the official and mandatory duty of the 
lawyer when designated by the court. His 
responsibility for his actions in court and 
in legal matters is the responsibility of a 
government official, and not that of a 
private citizen. The Supreme Court bar 
of the state, therefore, is a body of public 
officials, appointed and commissioned 
under the laws of the state and consti- 
tuting an integral part of its judicial de- 
partment. They are, moreover, in fact 
and in law, a body polific, but unfortu- 
nately a body politic which has never or- 
ganized as such and has never been organ- 
ized in this country by any legislative 
act. Consequently, what your committee 
believes the situation demands is an act 
of the legislature providing the necessary 
legal machinery through which the bar 
may function. 


Kind of Act Needed 


Your committee is, therefore, of the 
opinion that what is necessary and prac- 
tical is not a legislative declaration trans- 
forming the present voluntary bar asso- 
ciation into a corporation created by 
special statute, but a legislative act provid- 
ing for the organization and functioning 
of the existing state Supreme Court bar. 

Your committee approves of a great 
deal of the substance of the Bar Asso- 
ciation Act discussed at the last meeting 
of the conference of delegates, and feels 
that much of it could be placed with little 
change in an act for the organization and 
government of a state Supreme Court 
bar. Such an act would properly provide 
for a body of public officials to be known 
by some such title as the Governors of the 
Supreme Court Bar; it would define their 
duties and powers, provide for their se- 
lection by the entire bar, require the pay- 


ment by the practicing lawyers of an an- 
nual license fee into the state treasury, or 
to the treasurer of the board of governors, 
and empower the board of governors to 
disburse the fund for the purposes desig- 
nated. Annual and special meetings of 
the entire bar could be provided for and 
in general the means would be supplied 
which would enable the entire bar to func- 
tion as a body politic and become re- 
sponsible for the competence, the charac- 
ter and the good behavior of those judicia! 
officers of the court who would constitute 
its membership. No legal difficulty in 
the way of such an organization has oc- 
curred to the committee, and it believes 
that no practical legal difficulty exists, 

We call attention of the conference to 
the fact that this is the only civilized na- 
tion in the world in which the judicial 
bar is not a self-governing, responsible 
body politic, and it is likewise the only 
civilized nation in which the title of a 
lawyer does not carry with it a guarantee 
of professional integrity and responsi- 
bility. 

The suggestion here made also meets 


‘the fourth objection urged to the original 


proposition, in that it purposes to leave 
the present state associations undisturbed 
and permit them to continue and to fune- 
tion as they have before to any extent 
which their members may think advisable. 
If an organized bar, such as outlined, 
shall prove capable of performing all the 
functions heretofore performed by the 
state bar associations, very naturally the 
latter will sooner or later cease to exist. 
But if there are social and other functions 
which an organized bar shall find itself 
incapable of properly performing, the 
present voluntary organizations will still 
he in existence for the purpose of supple- 
menting and aiding the officially consti- 
tuted bar. 

It may be of interest to the members of 
this conference to know that the Nebraska 
State Bar Association, at its annual meet- 
ing in December, 1919, devoted a day 
to a consideration of the question now 
under consideration, and after a very vig- 
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orous debate occupying the entire day, 
that association placed itself on record as 
favoring the proposition and directed its 
committee to prepare and submit a bill 
for the purpose to the next session of the 
legislature. The chairman of your com- 
mittee was the guest of the association 
on that occasion and was privileged to 
present the matter to the meeting. 

The chairman also accepted the invita- 
tion of the Milwaukee Bar Association to 
discuss the matter, and found that the 
members of that association were appar- 
ently unanimous in favoring an official 
organization of the Wisconsin bar. 


The chairman of the committee was 
unable to accept the invitation of the 
Maryland Bar Association, which set aside 
a day for the discussion of the question 
at its annual meeting at Atlantic City 
last June, and was obliged to present the 
matter by letter, but is advised by the 
Honorable Morris Soper, chief justice of 
the Supreme Bench of Baltimore City, 
and president of Maryland State Bar As- 
sociation, that the matter was fully and 
favorably presented by the distinguished 
lawyers who had been asked to prepare 
themselves to discuss it and that the sen- 
timent of the Maryland State Bar Asso- 
ciation is in favor of the passage of a bill 
organizing the bar in the manner here 
proposed, 

A copy of the letter from the chairman 
of the committee to the Maryland State 
Bar Association was also sent to Mr. E. 
R. Sunderland, of Ann Arbor, a member 
of the Michigan bar, in connection with 
the meeting of the Michigan State Bar 
Association held in Detroit in June. The 
matter was there brought to the attention 
of the bar association by its president, 
Claude Carney, Esq., who devoted prac- 
tically all of his annual address to the 
subject. The Michigan Bar Association 
authorized the president to appoint a com- 
mittee to draft a bill to be presented at 
the next legislature, for the organization 
of the state bar with similar powers to 
those here suggested. 


Your committee is also informed that 


Judge John C. Hogin, president of the 
Kansas State Bar Association, devoted his 
address at the meeting of the association 
last March to the same subject, and that 
the association authorized the committee 
to investigate and report a draft bill. 

At a meeting of the Iowa State Bar As- 
sociation held in June the matter was 
presented by Mr. James H. Trewin, a 
member of the Iowa Code Commission, 
and we are informed that a similar reso- 
lution prevailed. 

Favorable action has likewise been 
taken by some of the local bar associa- 
tions. 

The chairman of the committee also, at 
the request of the president of the Illinois 
State Bar Association, presented the mat- 
ter briefly to that body at its annual meet- 
ing and the incoming president, Honor- 
able Logan Hay, in the course of his re- 
marks at the annual dinner, said he ex- 
pected to make the consideration of the 
proposal a part of the work of the Illinois 
Bar Association during the coming year. 

Doubtless other bar associations have 
had the matter under discussion and have 
taken some action. 

Your committee does not assume to say 
that it has exhausted the subject in hand, 
put it does believe that its investigation 
has discovered the fundamental principles 
upon which. any successful organization 
of an entire state bar must rest, and it 
believes they may be concisely stated as 
follows : 


(1) The act should not be an attempt 
to transform a voluntary organization into 
a body politic, but it should, rather, be 
a legislative recognition of the fact that 
the entire existing bar of the state, being 
in its nature a body composed of public 
officials, constituting an integral part of 
the judicial department, is inherently a 
body politic and the act should so declare 
it to be. 

(2) It should provide a governing 
body selected by the entire bar, which 
should have powers of discipline and ad- 
mission subject to review and final con- 
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trol, for the present at least, by the Su- 
preme Court of the state. 

(3) The members should be given an 
opportunity to express themselves offi- 
cially on all questions touching the welfare 
of the bar and the better administration 
of justice. 

(4) The provisions of the act should 
be such as to give the members of the bar 
the fullest and most untrammeled means 
of expressing their choice in the selection 
of the governing body; and in this way 
every member of the bar should be made 
to feel that he is a responsible part of the 
officially organized bar of the state and 
has duties and obligations growing out of 
that relation. 

In this connection we suggest that, as 
man is a social being, he is influenced 
largely by the general opinion of those 
with whom he is associated ; consequently 
when he is made a part of an officially 
organized public body, in the government 
of which he has a share, he normally is 
affected by its esprit de corps, and as a 
part of it, feels an obligation to sustain 
its highest traditions. 

Within the last few years we have seen 
millions of young men give an inspiring 
example of the effect of membership in an 
organization having great purposes and 
traditions. The most potent cause of un- 
ethical conduct in our profession is that 
the young lawyer does not become a part 
of an officially organized bar, and in the 
ordinary case does not even become a 
part of a voluntary professional organiza- 
tion. He remains isolated without any- 
thing to make him conscious of his re- 
lation to the bar as a whole, without being 
brought in contact with its great tradi- 
tions, and without anyone authorized by 
law to advise him with reference to his 
duties. 

Thus when green in judgment and often 
needy in circumstances, he is called on 
to decide the most delicate questions of 
professional conduct, and for the most 
part, is obliged to work them out alone. 
Is it any wonder that in such circum- 
stances and being so isolated, he some- 
times becomes an Tshmaelite, with his hand 


against every man and every man’s hand 
against him? Is it not reasonable to 
argue that, if millions of young men of 
all sorts and conditions, when brought in- 
to our military organizations, responded 
with enthusiasm to their high traditions 
of conduct and took the keenest interest 
in upholding the reputation of the units 
to which they belonged, likewise if young 
lawyers, by the very fact of their admis- 
sion to the bar, become a part of an offi- 
cially organized Supreme Court bar and 
are given a voice in the selection of its 
governors and the establishment of its 
ethical code, they will support with en- 
thusiasm the high tradition of their pro- 
fession. 

We therefore submit that the real need 
is to bring the entire bar into one body, 
to make every lawyer feel the duty which 
he owes it, to give the members a source 
of authority in matters of ethical con- 
duct and to authorize its governors, not 
merely to disbar, to punish, to discipline, 
and to censure, but in a most friendly 
and helpful way. to advise as officials 
having authority. 

We realize that much has been done by 
voluntary organizations in the matter of 
instituting and carrying on disciplinary 
actions against unethical members of the 
har. These efforts have been of enormous 
service to the profession. Oligarchie gov- 
ernment is infinitely better than none, 
but we submit that the fundamental prin- 
ciples upon which our government and 
its institutions rest demand that the bar 
shall be self-governed and self-disciplined. 

To leave the initiative in matters of dis- 
cipline in the hands of a voluntary asso- 
ciation is to leave those outside the as- 
sociation without responsibility or power 
and therefore often without interest in 
the subject matter. Place discipline “in 
the hands of an organized bar and you 
make every lawyer conscious of his re- 
sponsibility and arouse his keenest in- 
terest. 

We are confident that if the power of 
self-discipline is given it will be necessary 
to use it but seldom, and that when proper 
authority is lodged in the entire bar, to 
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fix its own standards and to administer 
its own discipline, those standards will be 
high and they will be complied with. 
Respectfully submitted, 
CLARENCE N. GOODWIN, 
Chairman ; 
JAMES BYRNE. 
W. H. H. PIATT, 
THOMAS W. SHELTON, 
CLEMENT MANLY. 


Delay Costly to Lawyer 


Not all of the responsibility for dela) 
rests on the courts. The timid lawyer 
and litigant must come in for a consider- 
able share. And while the lawyer does in 
many instances get more money from a 
given piece of litigation because it has 
been long in court, he is on the whole a 
great loser from delay. At least this is 
the editor's opinion, and he is naturally 
gratified to be able to publish this con- 
curring opinion: 


“It is just 25 years this week since I was 
graduated from the law school of the Uni- 
versity of Kansas and at once admitted to 
the bar. For eleven years I practiced law 
in central Kansas; then for over eleven 
years I was judge of the trial court (23rd 
judicial district, stretching 200 miles from 
the center to the west line of the state): 
then over a year in the army as judge advo- 
cate (major in rank); then professor of 
law in the University of Kansas for the 
school year just ending. 

“My observation in all these capacities 
leads me to believe firmly that no greater 
delusion exists professionally or without the 
profession than that delay is profitable to 
lawyers. I think that it is a great loss to 
them instead, financially as well as in popu- 
lar respect. Without doubt in great cases 
involving vast sums, one side at least feels 
a gain in putting off final decision, hoping 
for some favorable turn, or because of mak- 
ing some gains while litigation is pending. 
But the vast majority of cases in number 
and in total of value involved lose by delay. 
Neither side desires considerable delay. 
Usually one side wishes very much to get 
to trial, and sometimes both sides wish to 
have the matter over with. The cost of 
delay is quite out of all proportion to the 
amounts involved in the average case. 
Without doubt a great majority of the peo- 
ple have no other thought than to avoid 
litigation even at quite a sacrifice rather 
than go to law. This is the talk of the man 
in the street everywhere. In the great cities 
with congested dockets. where it is well 
known that many months--perhaps several 


years—will elapse before a case can be 
reached, a plaintiff goes into court, coerced 
to do so, rather than hopefully looking for 
speedy, cheap and impartial justice. And 
in rural communities and those places 
where courts keep close to new cases on the 
docket, the greater the likelihood of speedy 
trial, the more willingly litigation is begun. 
A case quickly tried and decided is soon 
forgotten by the busy man whether he win 
or lose. A case long drawn out must make 
for ill feeling and hatred between litigants. 

“For the legal profession, it would be far 
better to have more litigation, to settle the 
myriads of disputes that now never reach 
court, and to have small fees in these cases, 
than to have the present number and with 
the delay, have also larger fees. Popularly 
the lawyer ought to be looked upon as a 
kindly adviser, always helping to keep busi- 
ness matters straight, and to promote 
harmony and good will. Instead he is re- 
garded as a last resort to prevent intoler- 
able wrongs. For the lawyer it may be 
further said that simplification of court pro- 
cedure, reduction of the number and com- 
plexity of courts, would make it possible for 
a lawyer to handle more matters at moder- 
ate fees and yet do as well or better in 
income than he now does. 

“Very truly yours, 
J. C. RuPPENTHAL. 

“Russell, Kas.” 


Maryland Bar Hears Gospel | 
The Maryland State Bar Association 
heard the gospel of court unification at its 
meeting held June 24, 1920, at Atlantic 
City, in the address of its President, Chief 
Judge Morris A. Soper of the Supreme 
Bench of Baltimore Citv. The President 
caused an investigation to be made of the 
courts throughout the state, and while 
complete and uniform data were not avail- 
able, it was clearly indicated that the ad- 
ministration of justice is highly localized. 
as it is in most states. The advantage of 
unification in respect to the courts of Bal- 
timore was also discussed. The paper is a 
very thorough consideration of the topic 
and parts of it will be printed in a later 

number of the JouRNAL, 


Model Judiciary Article 

The National Municipal League will 
hold its annual meeting at Indianapolis 
November 25-27. The League will resume 
work on its model state constitution. The 
draft published in this Journat, Vol. III, 
No. 5, will be the basis for discussion of 
the judiciary article. 
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New Jersey Practice Act, 1912 


As a matter of theory a “short prac- 
tice act” is not needed in a complete ju- 
dicial system. A judicature, or court or- 
ganization, act containing a broad defini- 
tion of the court’s rule-making power, with 
a schedule of rules to be in force till such 
time as the court may alter them, is sufli- 
cient. This is on the presumption that 
the legislature is not deprived of power 
to act im this field, so it can always rescind 
rules or enact new ones. It was on this 
theory that the Judicature Society drafted 
and published the schedule of rules to 
supplement the model state-wide judica- 
ture act. (Bulletins XIV and VII-A.) 

But in a state where there is immediate 
demand for procedural reform without 
court organization, the practice act offers 
great utility. And where there is a prac- 
tice act it should surely be short. It can 
be made relatively short if a large measure 
of rule-making power is relied on for de- 
velopment of the details of procedure. 
The Judicature Society will probably un- 
dertake soon the drafting of such a short 
practice act. Meanwhile it appears timely 
to publish one of the most successful and 
most frequently cited reform measures, the 
New Jersey Practice Act of 1912, the text 
of which follows: 


NEW JERSEY PRACTICE ACT, 1912 
[A Supplement to an act entitled “An act to 
regulate the practice of courts of law (Re- 
vision of 1903).” Chapter 231. (P. L. 1912, 
p. 377.) ] 

Be It Enacted by the Senate and Gen 
eral Assembly of the State of New Jersey : 

1. SHORT TITLE AND CON 
STRUCTION.—The short title of thi- 
act is “The Practice Act (1912).” It 
shall be liberally construed, to the enc 
that legal controversies may be speedily 
and finally determined according to the 
substantive rights of the parties. The 
rule that statutes in derogation of the 
common law must be strictly construed 
shall not apply to this act. 


2. DEFINITIONS.—The following 


terms, for the purpose of this act, have 
the following meanings: The word “may” 
is not mandatory; the term “Practice 
Act” refers to the act to which this is a 
supplement ; the “rules” herein mentioned 
are rules of court. 

3. SINGLE FORM OF ACTION.— 
There shall be but one form of civil ac- 
tion in the court of common law, which 
shall be denominated an “Action at Law,” 
but this shall not apply to proceedings 
upon Prerogative Writs; provided that 
subject to rules, a writ of mandamus may 
le awarded in such an action. The 
process and pleadings in all actions shall 
he according to rules of court. 

4. PARTIES.—Subject to rules, all 
persons Claiming an interest in the subject . 


- of the action and in obtaining the judg- 


ment demanded, either jointly, severally 
vr in the alternative, may join as plain- 
tiffs, except as otherwise herein provided. 
And persons interested in separated causes 
of action may join if the causes of action 
have a common question of law or fact 
and arose out of the same transaction or 
series of transactions. 

5. SAME SUBJECT.—If one who 
may join as plaintiff declines to do so, 
he may be made a defendant, the reason 
therefor being stated in the complaint. 

6. SAME SUBJECT.—Subject to 
rules, any person may be made a defend- 
ant, who, either jointly, severally or in the 
alternative, is alleged to have or claim 
an interest in the controversy, or in any 
part thereof, adverse to the plaintiff, or 
whom it is necessary to make a party for 
the complete determination or settlement 
of any question involved therein. 

The plaintiff may join separate causes 
of action against several defendants if 
the causes of action have a common ques- 
tion of law or fact and arose out of the 
same transaction or series of transactions. 

7. SAME SUBJECT.—An executor, 
administrator, or trustee, of an express 
trust (including one with whom a contract 
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is made for the benefit of another) may 
sue or be sued without joining the person 
beneficially interested in the suit. 

8 SAME SUBJECT.—The court 
may determine the controversy as between 


_ the parties before it, where it can do so 


without prejudice to the rights of others; 
but where a complete determination can- 
not be had without the presence of other 
parties, the court may direct them to be 
brought in. Where a person, not a party, 
has an interest or title which the judg- 
ment will affect, the court, on his applica- 
tion, shall direct him to be made a party. 


9. NON -JOINDER. — MISJOIN- 
DER.—No action shall be defeated by the 
non-joinder or misjoinder of parties. New 
parties may be added and parties mis- 
joined may be dropped, by order of the 
court, at any stage of the cause, as the 


_ ends of justice may require. 


10. SAVING CLAUSE.—No change 
in parties, made by order of court, shall 
impair any previous attachment of the es- 
tate or body of any person remaining 2 
defendant in the action; nor impair bonds 
or recognizances of any person remaining 
a party, either as against himself or his 
sureties; nor impair receipts to an officer 
for property attached; and, when parties 
are changed, the court may order new 
bonds if such new bonds are deemed neces- 
sary. Orders of court concerning change 
in parties may be upon terms at the dis- 
cretion of the court. 


11, JOINDER OF CAUSES OF 
ACTION .—Subject to rules, the plaintiff 
may join any causes of action. 

12. COUNTER-CLAIM.—Subject to 
rules, the defendant may counter-claim 
or set off any cause of action. He may, 
and when required by the court shall, issue 
summons against any third party neces- 
sary to be brought in; but, in the discre- 
tion of the court, separate trials may be 
ordered, or if the counter-claim cannot 
be conveniently disposed of in the pending 
action, the court may strike it out. 


13. FAILURE OF CONSIDERA- 
TION.—In an action upon a contract, 


whether under seal or not, the defendant 
may set up in abatement of the debt or 
damages claimed, a defect in, or partial 
failure of the consideration of the contract 
sued on. 


14. DEFAULT IN PLEADING.— 
Judgment of non-suit or by default may 
be entered against plaintiff or defendant, 
respectively, for failure to plead according 
to the rules. 


15, SUMMARY JUDGMENT.—Sub- 
ject to rules, any frivolous or sham de- 
fense to the whole or to any part of the 
complaint may be struck out; or, if it 
appear probable that the defense is frivo- 
lous or sham, defendant may be allowed 
to defend on terms. Defendant, after 
final judgment, may appeal from any 
order made against him under this sec- 
tion. 

16. SAME SUBJECT.—If the an- 
swer as filed, of after any part thereof 
shall be struck out, leaves a part of the 
plaintiff's claim uncontested, judg... at 
interlocutory or final may be entered for 
such part as is not contested and the 
cause may proceed to trial as to the 
residue, 

17, PRELIMINARY REFER- 
ENCE.—The court may, under such con- 
ditions as it may fix, require any or al! 
motions preliminary to trial to be heard 
and determined by Supreme Court Com- 
missioners designated by the court, and 
may fix their fees which shall be costs 
in the cause. 

18. ADMISSIONS.—Any party may 
call any other party by written notice, to 
admit (but only for the purpose of the 
cause) the existence, due execution, sign- 
ing or mailing of any document; and to 
admit any other specific facts relevant 
to the issue mentioned in the notice. In 
case of refusal or neglect to make such 
admission within such time as may be 
fixed by rules or special order, the rea- 
sonable expense of proving the same (to 
be taxed by the court) shall be paid by 
the party so notified, whatever the result 
of the trial may be, unless the trial judge 
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shall certify that ‘the neglect or refusal 
was reasonable. But the court may allow 
any party to amend or withdraw such ad- 
mission on terms. 

19. RESERVING QUESTIONS OF 
LAW, SUBMITTING CASE IN AL- 
TERNATIVE.—The court may reserve 
any question of law and may submit the 
case to the jury upon alternative propo- 
sitions of law in respect to the right to 
relief or damages. In either of such cases 
judgment shall be entered (and if ap- 
pealed shall be dealt with) according to 
the right as it shall be finally determined. 

20. JUDGMENT, EXECUTION.—. 
Judgment may be given for or against 
one or more of several plaintiffs and for 
or against one or more of several defend- 
ants; and the court may determine the 
ultimate rights of the parties on each side 
as between themselves, and grant to the 
defendant any affirmative relief to which 
he may be entitled: and when a complaint 
or cause of action is sustained in favor 
of, or against, only a part of the parties 
thereto, judgment (interlocutory or final) 
may be rendered in favor of or against 
such parties respectively at any stage of 
the proceedings. But an unsatisfied judg- 
ment against one, or some, of several 
joint contractors, shall not discharge the 
other joint contractor from liability on 
the contract. The court shall control the 
proceedings so that the plaintiff shall 
receive but one satisfaction. One writ 
of execution may issue upon one or more 
judgments entered in the same cause. 


21. FORMS OF JUDGMENT.—- 
Judgment may be entered in such form 
as may be required by the nature of the 
case and by the recovery or relief awarded. 

22. JUDGMENT WITHOUT 
PLEADING.—Subject to rules, judgment 
final may be entered, without process or 
pleadings, upon a statement of the right 
in controversy and an agreed statement 
of facts, or a stipulation agreeing upon 
certain facts and submitting other issues 
in the case for trial. In either case, sub- 
ject to rules, the parties may, at their 
option, agree upon the judge who shall 


hear and determine the case, and the 
judgment of the court may be entered 
upon his findings. 

23. AMENDMENTS.—No civil suit 
or proceeding in any court of common law 
shall fail or be dismissed on the ground 
that the plaintiff or any party therein has 
mistaken the remedy or procedure, if the 
court in which the matter is pending shall 
have jurisdiction to grant the proper 
remedy by any procedure; but in such 
case, the court shall, upon terms, order 
the writs, pleadings and other proceed- 
ings to be so amended, or new writs, 
pleadings or other proceedings to be re- 
spectively so issued, filed or taken, that 
the court may completely and finally hear 
and determine the whole matter in con- 
troversy between the parties and grant 
the proper remedy. 


24, SAME SUBJECT.—In addition 
to the present powers of amendment, the 
court may, upon terms, permit, before 
or at the trial, the statement of a new or 
different cause of action in the complaint 
or counter-claim. 

25. BILLS OF EXCEPTIONS: 
WRITS OF ERROR; APPEALS.—Bills 
of exceptions and writs of error in civil 
cases are abolished. In lieu of a writ of 
error, an appeal may be taken in any 
case in which the appellant would, here- 
tofore, have been entitled to that writ. 
Subject to rules, such appeal shall be in 
the nature of a rehearing upon any ques- 
tion of law involved in any ruling, or 
judgment below. 

26. SAME SUBJ ECT.—An appeal is 
a step in the cause, and is deemed to re- 
move to the Appellate Court the entire 
record of the cause and all orders, pro- 
ceedings and documents made, taken or 
filed therein, whether or not they are actu- 
ally included in the transcript of the 
record sent to that court. 

27. REVERSAL OR NEW TRIAL 
ON MERITS.—No judgment shall be 
reversed, or new trial granted on the 
ground of misdirection, or the improper 
admission or exclusion of evidence, or 
for error as to matter of pleading or 
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procedure, unless, after examination : of 
the whole case, it shall appear that error 
injuriously affected the substantial rights 
of a party. 

28. ADDITIONAL EVIDENCE 
UPON APPEAL.—Upon appeal or on 
application for a new trial, the court in 
which the appeal or application shall be 
pending may, in its discretion, take addi- 
tional evidence by affidavit or deposition, 
or by reference; provided, that the error 
complained of is lack of proof of some 
matter capable of proof by record or other 
incontrovertible evidence, defective cer- 
tification, or failure to lay the proper 
foundation for evidence which can, in 
fact, without involving some question for 
a jury, be shown to be competent. 

29. PRACTICE IN THE COURT 
OF ERRORS.—Subject to rules to be 
made by the Court of Errors and Appeals, 
the practice in that court upon appeals 
from the Supreme Court or Circuit shall 
be the same as the practice upon appeals 
in the Supreme Court. 

30. COSTS.—Subject to rules or spe- 
cial order, costs in all cases may be dis- 
allowed in the discretion of the court. 

31. GRDERS BY A JUDGE.—Sub- 
ject to rules, any order or leave herein 
authorized to be made or given by the 
court, may be made or given by a judge 
of the court in which the action is pend- 
ing. 

32. RULES OF COURT.—In addi- 
tion to the powers given in sections two 
hundred and fifty-three and two hundred 
and fifty-four of the Practice Act, the 
Supreme Court shall prescribe rules for 
that court and for the Circuit Courts and 
Courts of Common Pleas to give effect to 
the provisions of this act and to other- 
wise simplify judicial procedure. Such 
rules shall supersede (so far as they con- 
flict with) statutory and common law 
regulations heretofore existing. Until 
such rules shall be made, the rules hereto 
annexed in schedule “A” shall be deemed 
to be the rules of court, subject to sus- 
pension and amendment in any part there- 


of, by the court, as experience shall show 
to be expedient. 

33. ACTIONS PENDING WHEN 
THIS ACT TAKES EFFECT.—Sec- 
tions twenty-five, twenty-six, twenty- 
seven, twenty-eight, twenty-nine, and 
thirty-two, and the rules in schedule “A” 
under Division I, “General Rules,” and 
under Division XII, “Appeals” (and no 
other sections or rules), shall apply to 
causes commenced before this act shall 
take effect; provided, that the sections 
and rules above mentioned shall not apply 
to any writ of error or the proceedings 
thereon which shall have been issued or 
taken before this act shall take effect. 
(As amended by Chapter 400, Laws of 
1912, P. L. p. 844.) 

34. All acts and parts of acts incon- 
sistent with this act and the following 
sections of the Practice Act be and the 
same are hereby repealed, but nothing in 
this repealer shall impair or affect any 
suit commenced before this act shall have 
taken effect. 


“Work for Lawyers” 


I never speak of this work of our higher 
courts without the reflection that after all 
it is the courts of minor jurisdiction which 
count the most so far as respect for the in- 
stitution of justice is concerned. And I 
wish to make especial application of the 
point at this time. We are fond of speak- 
ing of Americanization. If our bar as- 
sociations could create a sentiment which 
would demand that in all our cities the 
police and minor eivil courts should 
fairly represent the Republic as the em- 
bodiment of the spirit of justice, our 
problem of Americanization would be 
more than half solved. A petty tyrant in 
a police court, refusal of a fair hearing in 
minor civil courts, the impatient disregard 
of an immigrant’s ignorance of our ways 
and language, will daily breed Bolshevists 
who are beyond the reach of your appeals. 
Here is work for lawyers. The Supreme 
Court of the United States and the Court 
of Appeals will take care of themselves. 
Look after the courts of the poor, who 
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stand most in need of justice. The se- 
curity of the Republic will be found in the 
treatment of the poor and the ignorant ; in 
indifference to their misery and helpless- 
ness lies disaster. 

And we should never forget that in mak- 
ing the processes of justice speedy, sen- 
sible and direct, in minimizing the oppor- 
tunities for abusing the privileges of the 
court by technicalities and delays, we are 
buttressing the foundations of the Re- 
public. 

—Charles E. Hughes (Am. Law Review, 

Vol. 53, p. 676.) 


Draw Your Own Conclusions 

It is hard to imagine a constitution 
without a Bill of Rights, because we feel 
that we must specify exact limits which 
shall cireumscribe our own actions. We 
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must declare that “All men are possessed 
of equal and inalienable natural rights 
among which are life, liberty and the pur- 
suit of happiness.” Such a provision can, 
of course, be used to defeat laws which 
the courts do not like. It, however, is of 
little practical use. When a man lives 
alone in the woods his activities are cir- 
cumscribed by the laws of nature, and the 
moment he begins to have neighbors and 
companions he must yield one right after 


- another or be knocked on the head until 


as a citizen of 
with a written 


finally he takes his place 
a highly organized state 
constitution guaranteeing and protecting 
his rights, and then he is sent to jail for 
selling a package of cigarettes or kept a 
long time in prison for having a bottle of 
beer in his possession.—T. A. Noftzger, 
Rep. Kansas 8. B. A., 1919, p. 61. 
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